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STATEMENT OF JURISDICTION 

The Superior Court of the Virgin Islands had original jurisdiction over this 

matter pursuant to 4 V.I.C. § 76. It entered its final order in this matter on November 

23, 2020. Appellant timely submitted his Notice of Appeal to the Supreme Court on 

December 17, 2020; however, the document was not officially filed by the Clerk of 

the Supreme Court until February 26, 2021. This Court has jurisdiction over the 

appeal pursuant to tit. 4, Sec. 32(a) of the Virgin Islands Code (“V.I.C.”) which 

grants the Supreme Court of the Virgin Islands “jurisdiction over all appeals arising 

from final judgments, final decrees or final orders of the Superior Court, or as 

otherwise provided by law.” 4 V.I.C. § 32(a).  
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STATEMENT OF THE ISSUES 

1. Whether Appellant had a right to a speedy trial under the federal Speedy Trial 

Act. 

2. Whether Appellant’s right to a speedy trial under the Sixth Amendment to the 

U.S. Constitution was violated. 

 

STATEMENT OF RELATED CASES OR PROCEEDINGS 

Pursuant to V.I.R. App. P. 22(a)(3)(i), this matter has not been before this 

Court. It arises out of Superior Court Case No. ST-2018-MC-00081, Jensen 

Alexander v. Gov’t of the Virgin Islands, et. al., filed on November 21, 2018, and is 

related to Superior Court Case No. ST-2009-CR-00526, People of the Virgin Islands 

v. Jensen Ken Alexander, filed on October 15, 2009 and Supreme Court Case No. 

SCT-CRIM-2012-0020, Jensen Ken Alexander v. People of the Virgin Islands, filed 

on March 6, 2012. 

 

STATEMENT OF THE CASE 

 This case arises from Appellant’s Petition for Writ of Habeas Corpus in 

Superior Court Case No. ST-2018-MC-00081, Jensen Alexander v. Gov’t of the 

Virgin Islands, et. al., filed with the Court on November 21, 2018. The Court issued 

its final order in that matter on November 23, 2020, denying Appellant’s petition. 
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(Supplemental Appendix (“S.A.”) 0013). That order serves as the basis of 

Appellant’s Notice of Appeal, timely submitted on December 17, 2020, requesting 

this Court reverse the Superior Court’s denial of his Petition for Writ of Habeas 

Corpus and vacate his conviction. (S.A. 0001). 

 

STATEMENT OF THE FACTS 

 On October 14, 2009, Appellant, Jensen Ken Alexander, was arrested and 

subsequently charged with several crimes including rape and murder. (S.A. 0028). 

A criminal case was filed in the Superior Court of the Virgin Islands on October 15, 

2009. (S.A. 0094). That same day, the Court scheduled Appellant’s arraignment for 

October 22, 2010 and appointed Public Defender Samuel L. Joseph as his counsel. 

(S.A. 0094). Arraignment took place as scheduled. (S.A. 0094). Appellant pled not 

guilty and requested a jury trial; the court then set deadlines for discovery, motion 

practice, plea offerings and plea changes. (S.A. 0094). On October 28, 2009, Judith 

L. Bourne was appointed as counsel for Appellant’s trial. (S.A. 0093). 

On November 3, 2009, without objection, the initial Superior Court judge 

recused herself due to her familiarity with Appellant’s co-defendant. (S.A. 0093). A 

week later, another Superior Court judge was assigned the case and ultimately 

recused himself, without objection. (S.A. 0092 – 0093). Then, on November 23, 

2009, another Superior Court Judge was assigned the case; he remained on the case. 
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(S.A. 0092). Two days later, on November 25, 2009, the Court issued an order 

scheduling a pretrial conference for January 11, 2010 and jury selection for February 

16, 2010. (S.A. 0092). Three days before the pretrial conference was to take place, 

on January 7, 2010, Appellant’s co-defendant filed a motion in opposition to the 

joinder of the defendants. (S.A. 0091). A day later, on January 8, 2010, Appellant 

filed, ex parte, his Motion for Leave to Hire Investigator. (S.A. 0091). As a result of 

these motions, the Court rescheduled the pretrial conference for March 15, 2010 and 

jury selection for April 12, 2010, without objection. (S.A. 0091). 

On January 26, 2010, the Court received Appellant’s Motion to Modify 

Conditions of Bail, which the Court granted with various conditions including bail 

and electronic monitoring. (S.A. 0091). On January 29, 2010, the Court tentatively 

denied Appellant’s motion to hire an investigator pending a demonstration of need 

by Appellant. (S.A. 0090). On February 19, 2010, the Court denied Appellant’s co-

defendant’s motion to sever. (S.A. 0090). As scheduled, on March 15, 2010, the 

pretrial conference took place. (S.A. 0090). At the hearing, Appellant’s motion to 

hire an investigator was granted and the prosecution informed the court of the 

expected date for receipt of DNA analysis from the Federal Bureau of Investigations 

(“FBI”). (S.A. 0090). Due to Appellant’s desire to further investigate and without 

objection, the Court rescheduled jury selection for June 7, 2010 and tentatively 



9 

 

scheduled trial for June 14, 2010. (S.A. 0090). A new pretrial conference was also 

scheduling for May 10, 2010. (S.A. 0090). 

On April 6, 2010, the Court received Appellant’s Motion for Further 

Modification of Conditions of Pre-Trial Release. (S.A. 0089). Prior to deciding the 

motion, on April 13, 2010 the Court ordered the prosecution to file a response to 

Appellant’s motion. (S.A. 0089). The prosecution did so a week later on April 20, 

2010. (S.A. 0088). As scheduled, on May 10, 2010, the second pretrial conference 

was held. (S.A. 0088). In order to allow Appellant to file a written motion in place 

of his oral motion at the hearing to modify the conditions of his release and without 

objection, the Court again rescheduled jury selection for September 27, 2010, with 

a third pretrial conference scheduled for August 30, 2010. (S.A. 0088). On May 17, 

2010, Appellant filed his Motion for Alternative Modification of Conditions of 

Release, as per the court’s order. (S.A. 0088). 

On August 30, 2010, the pretrial conference scheduled for that day was 

cancelled as a result of Hurricane Earl; it was rescheduled for September 8, 2010, 

but jury selection remained set for September 27, 2010. (S.A. 0088). At the 

September 8, 2010 hearing, the Court granted Appellant’s motion to modify the 

conditions of his release, subtracting the cost of electronic monitoring from 

Appellant’s bail posting. (S.A. 0087). A week later, on September 14, 2010, the 

prosecution filed a motion to continue jury selection sometime after January 1, 2011 
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due to the temporary unavailability of the territory’s Medical Examiner, Dr. 

Landron. (S.A. 0087). The Court granted the prosecution’s uncontested motion and 

rescheduled jury selection for March 14, 2011 with a fourth pretrial conference to 

be held on February 28, 2011. (S.A. 0087). 

On February 24, 2011, four days before the scheduled pretrial conference, the 

Court received Appellant’s Motion for Discovery. (S.A. 0086). Not wanting to 

continue jury selection, the Court held at the February 28, 2010 hearing that 

discovery should be completed by March 7, 2011 so that jury selection could take 

place as scheduled on March 14, 2011 with trial to commence two weeks thereafter 

on March 28, 2011. (S.A. 0086). 

On March 2, 2011, at nearly the eve of this long-awaited trial, Appellant filed 

his pro se Motion to Change Counsel. (S.A. 0086, 0011). Then, on March 14, 2011, 

the same day the Court conducted jury selection and voir dire, the Court received 

Appellant’s Motion to Continue Jury Selection and Trial. (S.A. 0086). Avoiding 

further delay, the Court denied Appellant’s motion to change counsel and confirmed 

the previously set trial date of March 28, 2011. (S.A. 0086). 

On March 18, 2011, eleven days after the ordered close of discovery and only 

ten days before trial was scheduled to commence, the Court received Appellant’s ex 

parte Motion to Hire a Forensic Pathologist. (S.A. 0086). On March 23, 2011, the 

Court granted Appellant’s motion. (S.A. 0085). Consequently, the Court discharged 
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the previously selected jury and tentatively set a new jury selection date for July 5, 

2011 with a fifth pretrial conference scheduled for May 2, 2011. (S.A. 0085). 

On April 26, 2011, a week before the pretrial conference, the Court received 

Appellant’s Motion for Additional Discovery. (S.A. 0154). The pretrial conference 

was held as scheduled on May 2, 2011. (S.A. 0085). Again, avoiding further delay, 

the Court ordered that the previously scheduled jury selection date of July 5, 2011 

be kept with trial to commence the following day on July 6, 2011 and all discovery 

to be finished by the end of the month. (S.A. 0085). Near the end of the month, on 

May 25, 2011, the Court received Appellant’s Motion to Compel; the Court 

subsequently ordered the prosecution to file a response to the motion, which it did 

on June 17, 2011. (S.A. 0084). 

On June 23, 2011, two weeks before trial was to commence, the Court 

received Appellant’s Motion for Continuance of Trial. (S.A. 0084). In response to 

Appellant’s second continuance request, the Court granted the motion and 

rescheduled jury selection for August 29, 2011 with a sixth pretrial conference set 

for August 5, 2011. (S.A. 0084). 

On August 3, 2011, two days before the scheduled pretrial conference, the 

Court received Appellant’s Motion in Limine. (S.A. 0084). At the August 5, 2011 

hearing, the prosecution requested time to respond to Appellant’s motion and confer 

with the FBI regarding receipt of the DNA testing results. (S.A. 0016). Appellant, in 
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response, indicated that his readiness for trial hinged on the Court ruling concerning 

his motion in limine; if his motion were granted, he would be ready for trial but if 

not, he would need more time to prepare. (S.A. 0016). After hearing from both 

parties, the Court scheduled a sixth pretrial conference for October 5, 2011 and jury 

selection for October 24, 2011. (S.A. 0083). On August 29, 2011, the Court received 

the prosecution’s response to Appellant’s motion in limine. (S.A. 0083). Appellant 

filed his reply on September 7, 2011. (S.A. 0083). 

On October 5, 2011, the same day as the pretrial conference, the Court 

received Appellant’s Motion to Dismiss, alleging failure to prosecute and violation 

of 18 U.S.C. § 3161 of the federal Speedy Trial Act. (S.A. 0083). At the hearing, the 

Court denied Appellant’s motion to dismiss and motion in limine and the prosecution 

requested for a short continuance to resolve its lingering DNA test results issue. 

(S.A. 0083). While granting the uncontested continuance, the Court informed the 

prosecution that the DNA test results must be received by the Appellant no later than 

October 28, 2012 because no further extension would be granted. (S.A. 0083). The 

Court then rescheduled jury selection for January 9, 20121 with a seventh and final 

pretrial conference set for December 5, 2011. (S.A. 0082). 

 
1 For unknown reasons, the Court’s October 19, 2011 order adjusted this date by 

fourteen (14) days to January 23, 2012. (S.A. 0082, 0017). 
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Finally, as scheduled, the pretrial conference took place on December 5, 2011, 

and jury selection followed on January 23, 2012. (S.A. 0081 – 0082). Appellant’s 

trial began on January 30, 2012 and ended on February 3, 2012. (S.A. 0080 – 0081). 

Appellant was found guilty by a jury of his peers for First Degree Murder, First 

Degree Aggravated Rape, First Degree Assault and Carrying or Using a Dangerous 

Weapon During the Commission or Attempted Commission of a Crime of Violence 

– Rape. (S.A. 0080). The Court held a sentencing hearing on March 2, 2012. (S.A. 

0079). At sentencing, the Court gave Appellant credit for the 816 days he had served 

pre-conviction and sentenced him to life without parole. (S.A. 0079). 

 

STANDARDS OF REVIEW 

 This Court reviews a trial court’s denial of a habeas corpus petition de novo. 

See, Ledesma v. Gov’t of the V.I., 72 V.I. 797, 803 (V.I. 2019) (citing George v. 

Wilson, 59 V.I. 984, 989 (V.I. 2013)). Appeals from the Superior Court’s review of 

a claimed Sixth Amendment right to speedy trial violation are also reviewed de novo, 

however, findings of fact are reviewed only for clear error. See, Francis v. People of 

the Virgin Islands, 63 V.I. 724, 744 – 46 (V.I. 2015) (citing Farrington v. People of 

the Virgin Islands, 55 V.I. 644, 649 (V.I. 2011)). This Court “will only reverse a 

factual determination as being clearly erroneous if it is completely devoid of 

minimum evidentiary support or bears no rational relationship to the supportive 
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evidentiary data.” See, Sam’s Food Distributors, Inc. v. NNA&O, LLC., 2020 V.I. 7, 

26 (V.I. 2020) (citation omitted). 

 

SUMMARY OF THE ARGUMENT 

 Appellant’s claimed right to a speedy trial pursuant to 18 U.S.C. § 3161 must 

necessarily fail due to that Act’s inapplicability to local Virgin Islands law, as ruled 

previously by this Court. This is a federal rule and not a local one. Appellant’s 

claimed right to speedy trial pursuant to the Sixth Amendment should also fail on 

account of Appellant’s failure to carry the burden required of him under this Court’s 

precedent concerning violations of an accused’s right to a speedy trial.  

 

ARGUMENT 

I. Appellant does not have a right to a speedy trial under the federal Speedy 

Trial Act. 

 

Appellant’s first issue on appeal concerns the applicability of the statutory 

time frame of the federal Speedy Trial Act to his prosecution by the Government of 

the Virgin Islands. Although Appellant does not specifically invoke 18 U.S.C. §§ 

3161 – 3174, he does allude to the 70-day time limit set forth in § 3161(c)(1) several 

times in his brief. The purpose of these allusions is to suggest the Government of the 
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Virgin Islands violated this statutory requirement, and as a result, his conviction and 

incarceration were illegal. 

The federal Speedy Trial Act provides:  

In any case in which a plea of not guilty is entered, the trial of a defendant 

charged in an information or indictment with the commission of an offense 

shall commence within seventy days from the filing date (and making public) 

of the information or indictment, or from the date the defendant [appeared] 

before a judicial officer of the court in which [the charges against him were] 

pending, whichever date last occurs.  

 

See, 18 U.S.C. § 3161(c)(1). While this Act applies to cases in the United States 

District Court of the Virgin Islands, it is inapplicable to the local Virgin Islands’ 

court system. See, Francis, 63 V.I. at 744 – 46. As this Court explained in Francis, 

“[t]he Virgin Islands Legislature has not adopted a Speedy Trial Act and there is no 

speedy trial plan in place in the local court system. Id. at 745 (citing Gov’t of the V.I. 

v. Quetel, 18 V.I. 145, 148 (V.I. Super. Ct. 1982)). Instead, criminal defendants 

appearing before the Superior Court of the Virgin Islands have a right to a speedy 

trial only under the Sixth Amendment.” Id. at 745 – 46 (citing Carty v. People of the 

Virgin Islands, 56 V.I. 345, 361 n.11 (V.I. 2012)). In the wake of Francis, the Virgin 

Islands Legislature has not adopted a Speedy Trial Act and a speedy trial plan has 

not been put in place in the local court system. 

Since the rationale in Francis remains as valid today as when this Court issued 

its decision in that case, the Superior Court was correct in concluding that 

Appellant’s claim “must necessarily fail, as the seventy-day period outlined in 18 
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U.S.C. § 3161 is inapplicable to the Superior Court of the Virgin Islands.” Therefore, 

this Court should affirm the Superior Court’s holding that the Appellant did not have 

a right to a speedy trial under the federal Speedy Trial Act. 

 

II. Appellant’s right to a speedy trial under the Sixth Amendment to the U.S. 

Constitution was not violated. 

 

Appellant’s second issue on appeal concerns his constitutional right to a 

speedy trial. Appellant alleges the approximately 830-day period between his arrest 

and subsequent trial amounted to a violation of his Sixth Amendment right to a 

speedy trial. While he apportions some of the blame to his attorney, Appellant 

mostly blames the Government of the Virgin Islands for the prolonged pretrial 

period. In his brief, Appellant points to numerous rescheduling of jury selection, 

delays in obtaining DNA results from the Federal Bureau of Investigations (“FBI”), 

and delays resulting from general motion practice throughout the course of litigation. 

For the same reasons enumerated in the Superior Court’s November 23, 2020 

Memorandum Opinion and Order, however, this Court should affirm the decision 

denying Appellant’s meritless claim.      

The Sixth Amendment provides: 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and 

public trial, by an impartial jury of the State and district wherein the crime 

shall have been committed, which district shall have been previously 

ascertained by law, and to be informed of the nature and cause of the 
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accusation; to be confronted with the witnesses against him; to have 

compulsory process for obtaining witnesses in his favor, and to have the 

assistance of counsel for his defense. 

 

See, U.S. Const. amend. VI.2 To determine whether an accused’s right to a speedy 

trial under the Sixth Amendment to the U.S. Constitution has been violated, the 

Supreme Court of the United States requires that courts perform “a functional 

analysis of the right in the particular context of the case.” See, Barker v. Wingo, 407 

U.S. 514, 522 (1972).  

In Barker, rather than mandate a single test, the Supreme Court identified four 

important factors for courts to consider: the length of delay, the reason for the delay, 

the defendant’s assertion of his right, and prejudice to the defendant.” Id. at 530. The 

Court also provided some guidance on the weight to be given to each factor. Id. at 

530 – 31. 

The first factor, length of delay, was considered a “triggering mechanism” of 

sorts. Id. Some delays, the Court held, could be considered presumptively 

prejudicial, but it would depend on the complexity of the crime and the peculiarity 

of the case. Id. at 530 – 31. The more complex a crime or peculiar a case, the longer 

 
2 The Sixth Amendment’s right to a speedy trial is applicable in the Virgin Islands 

pursuant to Section 3 of the Revised Organic Act of the Virgin Islands of 1954, as 

amended. See, Revised Organic Act of 1954, § 3; see also, Government v. Parrott, 

10 V.I. 564, 568 (3d Cir. 1973). 
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a delay would be tolerable. Id. A court’s finding that this factor weighs in 

Appellant’s favor would trigger review of the remaining three factors. Id. 

The second factor, reason for the delay, forces courts to discern between both 

who or what caused a particular delay and whether the reason for that delay was 

justified. Id. at 531. This requires a thorough, contextual review of a case’s 

procedural history. It also requires that courts consider the proffered excuses for each 

delay before the court ultimately assesses responsibility. 

The third factor, the defendant’s assertion of his right, is entitled to strong 

evidentiary weight as the Court reasoned “[t]he more serious the deprivation, the 

more likely a defendant is to complain.” Id. at 531 – 32. But a bare assertion will not 

suffice; Appellants must provide evidence that an assertion was made at a time when 

it would have had some chance of success to satisfy this factor. Carty, 56 V.I. at 367. 

The fourth and final factor, prejudice to the defendant, was to be assessed “in 

light of the interest of defendants which the speedy trial right was designed to 

protect,” namely: “(i) to prevent oppressive pretrial incarceration; (ii) to minimize 

anxiety and concern of the accused; and (iii) to limit the possibility that the defense 

[would] be impaired.” The last of these protections was considered by the Court to 

be the most serious as “the inability of a defendant adequately to prepare his case 

skews the fairness of the entire system.” Id. at 532.  
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The Court did not hold any of these four factors were a necessary or sufficient 

condition to find a violation, but, because this right was deemed fundamental, it 

stressed that courts should engage in a “sensitive balancing process.” Id. at 533. 

This Court later adopted the Barker factors in Carty v. People of the Virgin 

Islands, holding that “a violation of the Sixth Amendment right to a speedy trial is 

determined by a four-factor balancing test: ‘(1) the length of delay; (2) the reason 

for the delay; (3) the defendant’s assertion of his rights; and (4) prejudice to the 

defendant.’” Carty, 56 V.I. at 364 (citing Barker, 407 U.S. at 530). Therefore, in 

keeping with its precedent, this Court must first conduct a detailed review of the 

procedural history of the case to understand the nature and context of each 

continuance and then balance the four Barker factors. Id. at 746 (citing Carty, 56 

V.I. at 361-364). 

 As a threshold matter then, it must first be determined that length of delay was 

sufficiently prejudicial to trigger consideration of the other three factors. This Court 

has previously stated, “a delay over 12 months is presumed to be sufficiently 

prejudicial to require evaluation of the three remaining factors.” See Rivera v. People 

of the Virgin Islands, 64 V.I. 540 (V.I. 2016) (citing Carty, 56 V.I. at 365). Since the 

period between Appellant’s arrest and trial was approximately twenty-seven (27) 

months, the Superior Court found this length of delay presumptively prejudicial. 

Appellees acknowledge twenty-seven (27) months is sufficient to trigger 
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consideration of the remaining three factors, however, they argue this rebuttable 

presumption will fail under greater scrutiny. 

 For the second factor, it must be determined to whom or what each delay 

should be attributed and what, if any, justifications there may be for each delay. For 

its part, the Superior Court thoroughly laid out the facts surrounding the protracted 

procedural history of Appellant’s case in its November 23, 2020 Memorandum 

Opinion & Order. (S.A. 0013). The Court considered which party – Appellant, 

Appellee, or the trial court – if any, was primarily responsible for each delay and 

then how much, if any, weight to afford them. (S.A. 0015). 

In the Superior Court’s estimation, only two delays were attributable to the 

trial court: the first stemming from the recusal of two different judges and the second 

coming from a single, unexplained fourteen-day postponement of jury selection. 

(S.A. 0015, 0017). To the Appellees, the Superior Court attributed three delays: the 

first due to an outstanding discovery issue (i.e., the need to obtain DNA results from 

the FBI), the second due to the temporary unavailability of the territory’s Medical 

Examiner, and the third due to an uncontested motion for a continuance to respond 

to Appellant’s Motion in Limine and resolve the still outstanding discovery issue. 

(S.A. 0015 – 0017). Finally, to Appellant, the Superior Court attributed six delays: 

the first due to his Motion for Leave to Hire Investigator, the second due to his 

Motion for Alternative Modification of Conditions of Release, the third due to his 
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motions for discovery, to change counsel and to continue jury selection and trial, the 

fourth due to his Motion to Hire Forensic Pathologist, the fifth due to his Motion for 

Additional Discovery, and the sixth due to his desire for a continuance to better 

prepare for trial. (S.A. 0015 – 0017). Of note, the Court attributed some early delays 

to the motion to severe and renewed bail motion of the Appellant’s then co-defendant 

and a separate, short delay to Hurricane Earl; these delays were deemed neutral (i.e., 

weighed neither for nor against Appellant). (S.A. 0015 – 0017). 

After the Superior Court chronologically organized and attributed each of 

these delays, it considered their potential justifications. (S.A. 0015 – 0017). It 

correctly found the delays attributable to the trial court were both minor and 

institutional. (S.A. 0017). Delays attributable to the prosecution, it held, were not 

deliberate or intended for any improper purpose. (S.A. 0017). In fact, it noted that 

both the trial court and the prosecution expressed concern regarding the length of 

Appellant’s pretrial detention and a desire to move the litigation along. (S.A. 0015 

– 0017).  

Further, the Court found the prosecution’s delays were justifiable. Appellees 

submit the Medical Examiner’s temporary unavailability, which was precipitated by 

the delay caused by Hurricane Earl, qualifies as a “strong excuse.”3 Similarly, the 

 
3 See, Barker, 407 U.S. at 534 (“[S]even months of [pretrial detention] can be 

attributed to a strong excuse, the illness of the ex-sheriff who was in charge of the 

investigation.”); cf, Baustert v. Superior Court, 129 Cal App. 4th 1269, 29 Cal. Rptr. 
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delay resulting from the acquisition of DNA results from the FBI was justified, 

considering the evidence sought to be obtained was as likely to be exculpatory as it 

was to be inculpatory. Finally, the prosecution’s last remaining delay came as a result 

of Appellant’s filing of his Motion in Limine two days before the then-scheduled 

pretrial conference. (S.A. 0016 – 0017). 

Regarding delays attributable to Appellant, the Superior Court found all of 

them “were due to [Appellant’s] motions and, on two occasions – including once 

when jury selection had already begun – continuances requested by the [Appellant].” 

(S.A. 0017). Appellees submit that these delays support the inference that Appellant 

did not want a speedy trial. Instead, Appellees argue the Appellant and his counsel 

strategically chose to elongate the pretrial period in the hopes of developing 

exculpatory evidence, as can be surmised by his motions requesting further 

discovery and the hiring of both an investigator and a forensic pathologist. This 

contention is further supported by the absence of any objection by Appellant to the 

prosecution’s September 14, 2010 and August 5, 2011 requests for continuances. 

(S.A. 0083, 0087). 

Ultimately, as the Superior Court correctly found, the Appellant was mostly 

to blame for the elongation of the pretrial period. (S.A. 0017). Perhaps in expectation 

 

3d 208, 213 (Cal Ct. App. 2005) (“[T]he fact that a witness will be on vacation on 

the date set for trial does not by itself constitute good cause for a continuance.”). 
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of this result, Appellant attempted in his original Petition to extricate himself from 

the discussion entirely by claiming any delays attributable to him were actually those 

of his attorney such that he bore no responsibility for them. (S.A. 0037). But, as the 

Superior Court correctly pointed out, the U.S. Supreme Court has previously stated 

that “each party is deemed bound by the acts of his lawyer-agent.” (S.A. 0017 – 

0018) (citing Link v. Wabash Railroad Co., 370 U.S. 626 (1962)). Therefore, when 

viewed in context, this factor is properly weighed against Appellant. 

 For the third factor, assertion of the right to a speedy trial, it must be 

determined whether and to what degree Appellant asserted his right to a speedy trial. 

When a defendant is represented by counsel, he shows that he has asserted his right 

to a trial when “he can identify a motion or evidence of direct instructions to his 

counsel to assert that right at a time when a formal assertion of his rights would 

render some chance of success.” See, Carty, 56 V.I. at 366 (citing United States v. 

Battis, 589 F. 3d 673, 681 (3d Cir. 2009)). “[T]he accused’s various responses to the 

delays must be evaluated based on the surrounding circumstances – such as the 

timeliness, persistence, and sincerity of the objections, the reasons for the 

acquiescence, whether the accused was represented by counsel, the accused’s 

pretrial conduct (as that conduct bears on the speedy trial right), and so forth.” 

Francis, 63 V.I. at 753 (quoting State v. Ariegwe, 2007 MT 204, 338 Mont. 442, 167 

P.3d 815, 841 (Mont. 2007)). 
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Appellant was appointed counsel immediately after the filing of the 

Information. (S.A. 0084). At no point did he file a motion for speedy trial. (S.A. 

0078 – 0084) The only substantiated assertion of his right to a speedy trial came in 

the form of his October 5, 2011 Motion to Dismiss, filed approximately twenty-

seven months into the litigation. (S.A. 0082). In its review, the Superior Court found 

that this motion had some chance of success simply due to the length of the delay 

and therefore weighed this factor in Appellant’s favor. (S.A. 0018). This finding, 

however, does not take into account the only statutory grounds for which the 

requested dismissal was asserted: violation of Appellant’s alleged rights under the 

federal Speedy Trial Act.4 (S.A. 0007). As has previously been shown, Appellant 

had no such right; this inarguable flaw, along with the record of delays, likely would 

have been fatal to Appellant’s motion. 

Moreover, the Superior Court’s review of this factor did not appear to consider 

Appellant’s pretrial conduct or the sincerity of Appellant’s assertion. As it found 

Appellant was the major cause of pretrial delay, it should have taken that into 

account in its analysis of this factor. Also, Appellees submit that Appellant’s 

assertion of any right to a speedy trial in his Motion to Dismiss would implicate the 

doctrine of unclean hands in light of Appellant’s clear responsibility for the majority 

 
4 The alternative, unavailing grounds for dismissal asserted were failure to prosecute 

under Super. Ct. R. 131 and the interests of justice. (S.A. 0218). 
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of the delays. Also known as the clean hands principle, the unclean hands doctrine 

“is an ancient and established maxim of equity jurisprudence that he who comes into 

equity must come with clean hands . . . [that is], he must be able to show that on his 

part there has been honesty and fair dealing.” SBRMCOA, LLC. v. Morehouse Real 

Estate Invs., LLC., 62 V.I. 168, 205 (V.I. Super. Ct. March 12, 2015) This equitable 

doctrine applies to habeas petitions because they sound in equity; not only do they 

seek the equitable relief of vacatur, but, like all claims in equity, they can only be 

decided by a judge. See, generally, Hamed v. Yusuf, 69 V.I. 168 (V.I. Super. Ct. July 

21, 2017).  

Alternatively, assuming arguendo that this Court finds the Superior Court 

erred with respect to extension of the pretrial period, Appellant’s claim would 

implicate the invited error doctrine. Invited error, as held by this Court, refers to any 

error induced by a defendant that he later attempts to use to his benefit. See, Davis 

v. People of the Virgin Islands, 2021 V.I. 2, *P20 (V.I. 2021) (“When a defendant, 

through his counsel, induces or encourages an error in the proceedings before the 

trial court, the invited error doctrine precludes that error from forming the basis for 

reversal on direct appeal.”); Fontaine v. People of the Virgin Islands, 56 V.I. 571, 

583 (V.I. 2012) (“[T]he invited error doctrine precludes errors stemming from 

erroneous jury instructions proposed by a defendant’s counsel from forming the 

basis for reversal.”) 
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Here, Appellant’s assertion was both contrived and insincere. This contention 

is evinced by his central role in the prolongment, as well as his own counsel’s 

apparent reluctance to move the court for dismissal based on it. Neither the equitable 

doctrine of unclean hands nor the invited error doctrine would tolerate allowing 

Appellant to benefit in the requested manner from the many delays he himself 

caused. To do so would be fundamentally unfair. Therefore, Appellant’s assertion 

should be deemed specious, and the third factor should be weighed against him. 

Finally, for the fourth factor, it must be assessed what, if any, prejudice 

Appellant suffered as a result of the prolonged pretrial period. Of all four factors, 

prejudice to the defendant was held by this Court to be “[t]he most important.” See, 

Francis, 63 V.I. at 746 (citing Brown v. People, 55 V.I. 496, 504 (V.I. 2011)). In his 

brief, Appellant seems to invoke due process under the Fifth amendment as it relates 

to preaccusation delays, but that analysis is inapplicable here where his allegations 

center around the time between arrest and trial. (Appellant’s Brief (“App”) at 1 – 4). 

Instead, the three interests enumerated in Barker – preventing oppressive pretrial 

incarceration, minimizing anxiety and concern of the accused, and limiting the 

possibility that the defense [would] be impaired – serve to guide courts’ analysis of 

this factor. See, Carty, 56 V.I. at 367. And, importantly, the burden of proving 

cognizable prejudice lies with the Appellant. Id. 
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Regarding the first interest, it must be determined whether Appellant’s pretrial 

detention was oppressive. While any deprivation of liberty is likely to feel 

oppressive by nature, Appellant’s pretrial detention here was not excessively 

oppressive by Superior Court standards.5 Further, Appellant was granted pre-trial 

release, though he did not take advantage of it even after it was modified in 

Appellant’s favor,6 and he was given credit on his sentence for time served. (S.A. 

0073). As the Superior Court noted, credit for time served has been recognized as 

mitigating the oppressiveness of pretrial incarceration. (S.A. 0019) (citing Hakeem 

v. Beyer, 990 F.2d 750, 762 (3d Cir. 1993) (“[C]redit for time served mitigate[s] the 

potential oppressive effects of . . . incarceration.”) (internal citation omitted)). The 

Superior Court therefore correctly held that the length of Appellant’s pretrial 

detention was not excessively oppressive in light of Superior Court precedent and 

the full credit Appellant received for the time served pre-conviction. (S.A. 0019). 

Since Appellant offers no argument in his brief to the contrary, he has not carried 

his burden and this interest cannot be weighed in his favor. 

 
5 See, People of the V.I. v. Hakim, 2014 V.I. LEXIS 67 (V.I. Super. Ct. Aug. 21, 

2014) (finding a period of five-year pretrial detention to not be oppressive); cf. 

United States v. Akinola, Crim. Action No. 11-310 (JLL), 2017 U.S. Dist. LEXIS 

2947, at *5-7 (D.N.J. Jan. 9, 2017) (finding a period of five years prejudicial, not 

because of the pretrial detention, but because a witness would no longer cooperate) 

(unpublished). 
6 According to Appellant’s attorney, Appellant and his family were able to post the 

10% payment required for release on bail but were not willing to pay the $10 per 

day fee associated with electronic monitoring. (S.A. 0009). 
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Regarding the second interest, the extent to which Appellant suffered from 

anxiety and concern must be determined. Without a doubt, “a certain amount of 

anxiety is inevitable in a criminal case.” See United States v. Dreyer, 533 F.2d 112, 

116 (3d Cir. 1976) However, “[v]ague allegations of anxiety are insufficient” in this 

analysis. See, Hakeem, 990 F.2d at 762. Here, Appellant has not shown, much less 

mentioned in his brief, any anxiety or concern resulting from his pretrial detention. 

As the Superior Court correctly found, “at no point in Petitioner’s initial Petition or 

Traverse does he assert any level of anxiety beyond a generalized assertion that 

“inordinate delay . . . may . . . create anxiety in him, his family and his friends.” (S.A. 

0019) (emphasis added). Unlike the defendant in Dreyer, Appellant neither alleged 

feelings of helplessness, isolation or depression nor presented evidence of suicidal 

ideation or any other concrete manifestation of his anxiety. To the contrary, his 

vague statement that the delay may have created anxiety was wholly unsubstantiated 

and perfunctory. See, Dreyer, 533 F.2d at 116 – 17. Since Appellant has again failed 

to carry his burden, this interest cannot be weighed in his favor. 

Regarding the third and most important interest, the extent to which 

Appellant’s defense was impaired must be determined. Appellant must show actual 

prejudice to have this factor weighed in his favor; mere speculation is not enough. 

Rivera, 64 V.I. 540, 586 (“We do not find such speculation sufficient to show 

cognizable prejudice.”) To the exclusion of the previous two interests, Appellant’s 
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discussion of this factor focuses entirely on this interest. First, Appellant restates the 

sole allegation from his original petition that he suffered prejudice because his 

former co-defendant would not have become a witness against him had it not been 

for the prolonged pretrial period. Second, Appellant puts forth an entirely new 

allegation that a club security guard would have been able to contradict the testimony 

of Appellant’s co-defendant had the trial commenced sooner. Since this Court has 

previously ruled “[a]ppellate courts generally refuse to consider issues that are raised 

for the first time on appeal,” this second argument should be deemed waived. See, 

St. Thomas-St. John Board of Elections v. Daniel, 49 V.I. 322, 335 (V.I. 2007) (citing 

Newark Morning Ledger, Co. v. United States, 539 F.2d 929, 932 (3d Cir. 1976)). 

However, in the interest of being complete, and without waiving its waiver 

argument, Appellees will respond. 

With respects to Appellant’s first argument, he offers only speculation. He 

suggests that his former co-defendant’s access to witness statements, DNA results 

and crime scene photos played some role in his testimony, either by initiating it or 

tainting it. (App. at 5). Appellant utterly fails to substantiate that claim, however, or 

realize that much of this evidence would have been available to his co-defendant at 

the time of their arraignment. Only the DNA evidence – which did not become 

available until late in the pretrial period – would seem to have been unavailable prior 

to his co-defendant’s decision to testify against him, but even this has not been 
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shown. As the Superior Court correctly held, [t]hese reasons are not impairments to 

[Appellant’s] defense caused by delay . . . [t]hat an adversarial witness may be 

untruthful or had the time and ability to fabricate false testimony is also unrelated to 

Petitioner’s pre-trial detention – court rules and the judicial process are fashioned to 

ferret out falsity and bias.” (S.A. 0019). 

Appellant further speculates that had his trial attorney filed a motion to 

dismiss based on his federal Speedy Trial Act right earlier, as allegedly instructed, 

his case would have progressed quickly enough to have taken place prior to his 

former co-defendant becoming a witness against him. (App. at 5). Apart from being 

pure speculation, this contention fails to consider that Appellant’s motion asserted a 

right under the federal Speedy Trial Act that he did not have. Even if he had properly 

asserted his right under the Sixth Amendment though, Appellant’s role in the 

majority of delays leaves no doubt that such a motion would have failed. The Court’s 

decision to deny Appellant’s motion to dismiss even later in the proceedings only 

adds credence to this contention. Therefore, this additional unsubstantiated 

allegation should be rejected, and Appellant’s first argument concerning prejudice 

should not be weighed in this favor. 

With respects to his second argument, apart from the fact that this allegation 

was never brought before the Superior Court, Appellant again offers only mere 

speculation. He speculates there is a “strong possibility” that a security guard from 
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“Ambers,” the club Appellant supposedly visited the night prior to the morning of 

the crime, would have been available to testify if the trial had commenced sooner. 

(App. at 6). He assures this Court that this security guard “most likely” would have 

been available, but he offers no evidence on which to base this claim. (App. at 6). 

For instance, Appellant did not present evidence that this security guard left the 

island or was unable to testify; he claimed only that “it was told [the security guard] 

was no where (sic) to be found, in the U.S. Territory (sic) he was maybe somewhere 

in the British Virgin Islands.” (App. at 6). Nowhere in Appellant’s filings did he 

produce the security guard’s written statements that he claims contradicted his co-

defendant’s testimony or present evidence that the written statement was sought to 

be admitted but improperly excluded. Appellant has not even made a showing that 

the security guard’s testimony was sought in the first place. He offers no summons 

or correspondence of any sort with this unnamed security guard. 

Without the benefit of the Superior Court’s analysis on this argument, 

Appellees argue this newly alleged prejudice is too speculative to weigh in 

Appellant’s favor. Firstly, there is no guarantee that this security guard would have 

been able or willing to testify had the pretrial period been shorter. To the contrary, 

any delays would have given Appellant more time to find the security guard or 

alternative witnesses to corroborate the security guard’s supposed statement. 

Secondly, the testimony sought to be entered was not conclusory. Appellant does 
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not suggest he was at Ambers at the time of the early morning crime, only that he 

was at Ambers at some point the night before. (App. at 6). Lastly, Appellant’s only 

alleged loss is the presumed impeachment his co-defendant’s testimony that they 

were not at Ambers the night prior to the morning the crimes were committed. (App. 

at 6). As previously stated, any delays would have only served to benefit Appellant’s 

attempts to find additional witnesses that could provide Appellant with a proper 

alibi. For these reasons, Appellant’s second, purely speculative argument concerning 

prejudice should not be weighed in his favor. 

On the larger topic of general prejudice, Appellees cite the Superior Court’s 

holding that “several delays were due to [Appellant’s] desire to hire an investigator 

and a forensic pathologist,” and “[r]ather than impair, these delays enhanced 

Petitioner’s position going into trial.” (J.A. 0020). As the Superior Court correctly 

concluded, “[t]here is no indication by [Appellant] that his ability to put on a defense 

was hampered by the loss of existing evidence or the muddying effects of time.” 

(S.A. 0020) Because “[Appellant] bears the burden of proving prejudice and [he] 

has not met his burden here,” the Superior Court weighed this factor against 

Appellant. (S.A. 0020). For these and all foregoing reasons, this Court should do the 

same.  

Upon its thorough analysis of the record and balancing of the four Barker 

factors, Appellees have shown that this Court should affirm the Superior Court’s 
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decision that Appellees did not violate Appellant’s Sixth Amendment right to a 

speedy trial. 

CONCLUSION 

Appellant did not have a right to a speedy trial pursuant to the federal Speedy 

Trial Act, nor did he carry his burden under the Barker factors adopted by this Court 

in Carty to succeed in this Sixth Amendment violation claim. As such, Appellant 

has not presented a valid basis for reversing the Superior Court’s denial of his 

Petition for Writ of Habeas Corpus or vacating his original conviction. Therefore, 

this Court should affirm the Superior Court’s decision to deny Appellant’s habeas 

corpus petition. 
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